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United States Court of Appeals for the; 
District of Columbia 


—I 

i 

! 

a District Court of the United States 

for the District of Columbia 


Civil Action No. 2644 


1 

Helen A. Stanberger, Complainant, 


v. 

Melvin C. Hazen, Member Board of Commissioners, et al^ 

Defendants. 


United States of America, 
District of Columbia , ss: 


I 

i 

i 


BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the time^ 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Endorsed: Filed Jun 20 1939 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
in and for the District of Columbia. 

Civil Action No. 2644 

Helen A. Stanberger, 1954 Columbia Koad, N. W., Wash¬ 
ington, D. C., Complainant. 

v. 

Melvin C. Hazen, Member Board of Commissioners, Dis¬ 
trict of Columbia. 

George E. Allen, Member Board of Commissioners, Dis¬ 
trict of Columbia. 

David McCoach, Member Board of Commissioners, Dis¬ 
trict of Columbia. 

Daniel J. Donovan, Auditor, District of Columbia. 

The address of all of the above named defendants is Dis¬ 
trict Building, Washington, D. C. 

Dr. W. Warren Sager, Member Board of Police & Fire 
Surgeons, District of Columbia, Police Clinic, 14th. St., 
Bet. K & L Sts. N. W., Washington, D. C. 

Fred J. Brown, Comptroller General of the United States, 
Pension Office Building, 5th. & G Sts., N. W., Washing¬ 
ton, D. C. 

Defendants. 

Amended Complaint for Judgment 
Re Payment of Salary. 

The above named complainant, Helen A. Stanberger, with 
leave of Court first had and obtained, files this amended 
complaint. 

1. That this Court has jurisdiction of this cause of action, 
all of the above named parties, and is the only court that 
can afford complete and adequate relief herein. 

2. That complainant is a member of the Metropolitan Po¬ 
lice Department of the District of Columbia, assigned to the 
Woman’s Bureau and has been since 1922. 

3. That on October 16th. 1938, complainant went on sick 

leave on account of a cold, and on October 19th. 1938, 

2 having recovered to an extent to again enable her to 
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perform duty, she, as per the requirements of the Police 
Manuel (Chap. 38, Sections 11 and 20) and as per jhe 
orders and directions of the police surgeon attending her, 
she did report for a physical examination at the police 
clinic, located on 13th. street, Northwest, between K and| L 
streets. She was examined and ordered back on duty, to 
report to her station at 4 o’clock P. M., that day. That 
complainant left the police clinic at about 11.30 A. M., and 
proceeded directly to return to her home. 

4. While on her way home she was crossing K street,!at 
its intersection with 14th. street, Northwest, walking w<j>st 
and with the traffic light at said intersection. That a cer¬ 
tain taxicab, operated by one Truman F. Henning, backed 
into the intersection and struck her. She was injured but 
immediately placed the driver of said cab under arrest, 
charged him with a traffic violation, and the following dkv 
he was convicted in the Police Court and fined $10.00. 

5. That thereafter complainant worked until Octobjer 
25th. 1938, when, as a result of the injuries sustained jiy 
her being- struck as aforesaid, she again reported to the 
police clinic and there saw Dr. W. Warren Sager, a mem¬ 
ber of the Board of Police and Fire Surgeons of the Dis¬ 
trict of Columbia. That said Dr. W. Warren Sager is des¬ 
ignated nominally as a defendant in this action so as to 
have all parties of interest herein before the Court. Thjit 
said Dr. Sager, in his capacity as a member of the said 
board of surgeons, examined complainant and ordered her 
off duty and on sick leave, (Police Manuel Chap. 38, Seic. 
20). That as a result of her injuries and under the au¬ 
thority of the said Dr. W. Warren Sager as aforesaid, corji- 
plainant was off duty and on sick leave from October 25th. 
1938 until February 7th. 1939, a period of three months and 
thirteen days; and on said February 7th. 1939, she was or¬ 
dered returned to dutv. 

•» i 

3 6. That complainant does state that she was on sikk 

leave for the aforesaid three months and thirteen 
days as a direct consequence of injuries received in tile 
actual performance of duty; and that the said Dr. W. War¬ 
ren Sager, as a police surgeon as aforesaid and in accor¬ 
dance with the provisions of the Police Manuel (Chap. 3$. 
Sec. 9), did, as required by the provisions of said sectioh, 
state the cause of complainants absence, certified to iis 
legality and recommended its allowance; and that complain- 


i 

i 


I 
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ant does further state that under the provisions of the said 
above section the said Dr. W. Warren Sager, in his capacity 
as a member of the board of surgeons, was the only judge 
as to the amount of sick leave due complainant. That after 
the said Dr. Sager had stated, certified and recommended as 
aforesaid, it became and was the duty of the Commissioners 
of the District of Columbia to approve the said sick leave 
of complainant and to grant and allow complainant sick 
leave with pay. Further complainant does state that as a 
result of the aforesaid statement, certification and recom¬ 
mendation of Dr. Sager the complainant was carried on sick 
leave with pay and was paid her salary for two months, 
November and December, 1938. 

7. That on December 15th. 193S, Daniel J. Donovan, as 
the Auditor of the District of Columbia, made a ruling hold¬ 
ing that the injuries of complainant were not received in 
line of dutv and that she was not entitled to sick leave with 
pay and made certain recommendations to the Commission¬ 
ers of the District of Columbia with regard to the sick leave 
pay due complainant while she was absent on account of her 
injuries. That the Board of Commissioners referred the 
matter to the Comptroller General of the United States for 
an opinion and the said Comptroller General ruled that 
complainant was not entitled to sick leave with pay in ex¬ 
cess of thirty days. That Fred J. Brown is now the Comp¬ 
troller General of the United States and is sued as such. 

That the ruling of the Comptroller General herein 
4 referred to was made on April 3rd. 1939. That at 

the time of the aforesaid the defendant, George E. 
Allen, was not a member of the Board of Commissioners of 
the District of Columbia, but that he is now and is named 
herein so as to have all parties of interest before the Court. 
That the defendants, Melvin C. Hazen abd David McCoaeh 
Jr., as commissioners as stated herein, have, and the said 
Board of Commissioners, still does refuse the sick leave of 
complainant for the three months and thirteen days as 
herein set out and refuse to pay her for the time she was 
absent on sick leave as herein set out. 

8. That prior to her going on sick leave on October 25th, 
1938, complainant herein had used her thirty days annual 
sick leave for 1938; and not being on duty January 1st. 1939, 
it was held that she was not entitled to draw on her sick 
leave for 1939. 
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That as stated above the complainant was paid and did 
receive her salary for the months of November and Decem¬ 
ber, 1938, but that upon her return to duty on February 7th. 
1939, her pay was withheld to make up for the two above 
designated months. That the salary of complainant herein 
is $200.00 per month, minus certain retirement deduction}*; 
and that there is due to her and the Commissioners of tljie 
District of Columbia are withholding from her, salary due 
to her for the aforesaid three months and thirteen days she 
was absent on sick leave as hereinabove set out. 

9. That the complainant herein docs further state thjit 
the Police Manuel provides (Chap. 2-Sec. 4-pg. 9) with r|e- 
gard to the duty status of members of the police force, thijit 
members of the force are always on duty, always subject ^o 
orders from the proper authorities and to call from citizens 
and the fact that a member of the force shall be technically 
off duty shall not relieve them from taking proper police 
action in any matter coming to their attention requireinjg 
such action. That the complainant herein was not on sicjk 
leave at the time she was injured, but had been restored to 
duty by the police surgeon prior to her injury. 

10. That the Commissioners of the District of Columbia 
by their failure and refusal to approve the sick lea\je 

5 with pay of complainant herein after the police sur¬ 
geon, as required by Chapter 38, Sec. 9. of the Polkje 
Manuel, had stated the cause of her absence, certified to it}s 
legality and recommended its allowance, are violating the 
duty imposed upon them by the provisions of said manual 
and the law, and that by violating said duty they are act¬ 
ing unlawfully and wrongfully, and that by said violation 
of said duty imposed upon them they are depriving com¬ 
plainant of sick leave with pay and of the money due tjo 
complainant on account of said sick leave due. 

That complainant herein does state that under the provi¬ 
sions of Chapter 38, Section 9, of the Police Manuel, thalt 
the approval of sick leave due complainant, after the action 
of the member of the board of surgeons, is a matter that i!s 
not within in the discretion of the Commissioners, but is ja 
duty imposed upon them; and that by their arbitrary action 
in refusing to perform the duty imposed upon them, conj- 
plainant is deprived of her money due. 


I 

i 
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Wherefor complainant prays. 

That this Court by its order set aside the rulings of the 
Auditor of the District of Columbia and of the Comptroller 
General, insofar as said rulings may effect the payment of 
the money due to complainant. 

That the Commissioners of the District of Columbia by 
caused by order of this Court to approve the sick leave with 
pay due complainant and to pay to her the money due on 
account of said sick leave. 

For such other and further relief as the Court may deem 
proper herein. 

DAVID L. RIORDAN, 

Attorney for Complainant, 
Woodward Building, 
Washington, D. C. 

6 There is set out below sections of the Police Manuel 

referred to in the attached amended complaint and 
it is prayed that said sections be read as a part of said 
amended complaint. Chapter 38, Section 9, Page 101, Police 
Manuel. 

“The board of surgeons acting as such board, or members 
thereof in their individual capacity as such members, shall 
determine and shall be the only judges as to what amount of 
sick leave, if any, shall be granted any member of the force. 
Provided however, that in no case will sick, time be allowed 
any member of the force in excess of thirty days in any one 
calendar year, except when the same is in direct consequence 
of injury received (or disease contracted) in the actual per¬ 
formance of duty, or in case of a contageous disease where 
quarantine becomes necessary, and then only after the sur¬ 
geon or surgeons have stated the cause of such absence, cer¬ 
tified to its legality, recommended its allowance, and the 
same has been approved by the commissioners.” 

Chapter 38, Sec. 11, Pg. 102. 

“When a member of the force who is absent on account of 
sickness or disability has recovered to such an extent as to 
enable him to perform duty, the surgeon attending him shall 
direct him to report for duty and shall cause to be filed with 
his commanding officer a certificate setting forth the date 
and hour such member of the force is to report.” 

Chapter 38, Sec. 20, Pg. 103. 
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“Any member of the board of surgeons may declare a| 
member of the force unfit for duty on account of illness or| 
disability and may order such member to his home or to 
the clinic for treatment. ’ ’ 

Chapter 2, Section 4, Pg. 9. 

“Members of the force are held to be always on duty, al-l 
though periodically relieved from the routine performance! 
thereof; are always subject to oiders from the proper au-j 
thorities and to call from citizens, and the fact that they may | 
be technically off duty shall not be held as relieving themj 
from the responsibility of taking proper police action in anyt 
matter coming to their attention requireing such action.”! 

DAVID L. RIORDAN, 

Attorney for Complainant, 
Woodward Building, 
Washington, D. C. 

Copy of this amended petition served on the Corporation 
Counsel of the District of Columbia, attorney for Melvin C. 
Hazen, George E. Allen, David McCoach, Daniel J. Dono¬ 
van and Dr. W. Warren Sager, by mailing, on June 20,1939. 
Also by mailing on District Attorney for the District of 
Columbia, attorney for Fred J. Brown, Comptroller Gen¬ 
eral, on June 20, 1939. 

DAVID L. RIORDAN, 

Attorney for Complainant. 

7 Filed Jun 29 1939 Charles E. Stewart, Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 2644 

Helen A. Stanbekger, 1954 Columbia Road, N. W., Wash-! 
ington, D. C., Complainant. 

v. 

i 

Melvin C. Hazen, Member Board of Commissioners, Dis-j 
trict of Columbia. 

George E. Allen, Member Board of Commissioners, Dis¬ 
trict of Columbia. 

David McCoach, Member Board of Commissioners, Dis-j 
trict of Columbia. 

Daniel J. Donovan, Auditor, District of Columbia. 
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The address of all of the above named defendants is District 
Building, Washington, D. 0. 

Dr. W. Warren Sager, Member Board of Police & Fire Sur¬ 
geons, District of Columbia, Police Clinic, 14th. St. Bet. 
K & L Sts., N.W., Washington, D. C. 

Fred H. Brown, Comptroller General of the United States, 
Pension Office Building, 5th & G Sts., N. W., Washing¬ 
ton, D. C. 

Defendants. 

Separate Answer of Fred H. Brown as Comptroller General 
of the United States to the Plaintiff's Amended Complaint. 

Comes now the defendant, Fred H. Brown as Comptroller 
General of the United States, and as such named a defen¬ 
dant in the proceedings herein, and through his duly con¬ 
stituted attorneys, for answer to the complaint filed herein, 
says that he has no knowledge or information sufficient to 
form a belief concerning any allegations of fact con- 
8 tained in the said complaint except as hereinafter 
specifically admitted in answer to certain allegations 
of fact in paragraph 7 of the said complaint. 

Answering so much of the allegations of paragraph 7 of 
the complaint as are required to be answered by him, this 
defendant, Comptroller General of the United States, ad¬ 
mits that by letter dated March 18,1939, signed by the Pres¬ 
ident, Board of Commissioners, D. C., the Comptroller Gen¬ 
eral was requested to render his decision upon the question 
presented in said letter as to whether the plaintiff, for pur¬ 
poses of pay, was entitled to sick leave in excess of thirty 
days, the said Board of Commissioners certifying that plain¬ 
tiff had received thirty-two days’ sick leave in 1938 prior to 
her injury upon which the present proceeding was based; 
answering further, this defendant avers that the decision 
of the Acting Comptroller General of the United States, 
rendered April 3, 1939, was that the plaintiff had no right 
to additional sick leave with pay. A copy of the said deci¬ 
sion is annexed hereto and made a part hereof as Exhibit 
“A”. 

Answering further and generally, this defendant, Comp¬ 
troller General of the United States, avers that the decision 
on the question presented by the Board of Commissioners 
of the District of Columbia was required to be rendered pur¬ 
suant to the provisions of section 8 of the act of July 31, 
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1894, 28 Stat. 207, as amended by section 304 of the act cjf 
June 10, 1921, 42 Stat. 24, 31 U. S. C. 74, and that the saijd 
decision is controlling upon the executive branch of the 
Government in this present proceeding. 

For a further defense this defendant says that the conl- 
plaint herein does not allege any facts constituting a causfe 
of action against the defendant, Comptroller General of th^ 
United States. 

Wherefore, having fully answered, this defendant respect¬ 
fully submits that the complaint here should be disj- 
9 missed as to this defendant, Comptroller General of 
the United States, and that this defendant should 
have his costs to be taxed by the Clerk against the plaintiff. 

DAVID A. PINE, 

United States Attorney, 

District of Columbia. 

HARRY L. UNDERWOOD, 
Assistant United States Attorney, 
District of Columbia. 

john c. McFarland, 

General Counsel, 

General Accounting Office. 
HARRELL 0. HOAGLAND, 
Counsel, 

General Accounting Office. 

Attorneys for the defendant j 
Fred H. Brown. j 

Copy being served by mail on 
Attorney for Plaintiff, June 29, 1939 
H. L. UNDERWOOD 
Asst. U. S. Atty. 


i 
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i 

I 

I 
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10 Filed Jun 29 1939 Charles E. Stewart, Clerk 

Exhibit “A” 

Copy 

Comptroller General of the United States 
Washington 

B-2569 April 3,1939 

President, 

Board of Commissioners of the District of Columbia. 
Sir: 

I have your letter of March 18, 1939, as follows: 

“The Commissioners of the District of Columbia wish to 
submit for your consideration the following set of facts in¬ 
volving the propriety of sick leave with pay in excess of 30 
days, requested by a member of the Metropolitan Police. 

“On October 19, 1938, the Director of the Women’s Bu¬ 
reau, submitted a form of Report of Injury to Member of 
Metropolitan Police Force on Helen A. Stanberger, wherein 
the following statement of facts was outlined: 

“ ‘This officer was on sick leave and had reported to the 
Police Clinic as instructed. On leaving the Clinic to return 
home, when she crossed the intersection at K Street with 
the traffic signals, a taxi driver backed into the intersection 
and bumped her. The driver, Truman Fawsett Henning, 
was charged by the officer with failing to yield right of way 
to a pedestrian, posted collateral and appeared in court 
10/20/38. The judge found the man guilty and fined him 
$ 10 . 

“ ‘In view of the fact that the officer was being returned 
to duty the same day as the accident occurred, and that she 
performed her duty in the matter, it seems to me she should 
be classified as “on duty”.’ 

“The following notation dated October 21, 1938, of Dr. 
W. W. Sager, a member of the Board of Police and Fire Sur¬ 
geons, appears at the foot of the aforementioned report: 

“ ‘Seen at clinic this date. Contusion right leg and right 
knee. Sprained back. ’ 

“While sick leave for the Fire Department is covered by 
statute (37 Stat. 960), the matter of excess sick leave for 
the Police Department is covered by section 9 (page 101) 
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of the Police Manual, approved by the Commissioners De¬ 
cember 29, 1936, effective April 1, 1937, which provides: 

‘ ‘ ‘ The board of surgeons, acting as such board, or mem¬ 
bers thereof in their individual capacity as such members, 
shall determine and shall be the only judges as to wAat 
amount of sick leave, if any, shall be granted any member 
of the force: Provided, however, That in no case will sjck 
time be allowed any member of the force in excess of 30 dajys 
in any one calendar year, except when the same is in direct 
consequence of injury received (or disease contracted) in 
the actual performance of duty, or in case of a eontagiojus 
disease 'where quarantine becomes necessary, and then only 
after the surgeon or surgeons have stated the cause of such 
absence, certified to its legality, recommended its allowance, 
and the same has been approved by the Commissioners. ’ 

“The Comptroller of the Treasury (24 Comp. Dec. 1^3) 
held in substance that the rules and regulations of the Met¬ 
ropolitan Police had the force and effect of law. 

“In 5 Comp. Gen. 686 the fact was brought out and urgjed 
in support of the request for a review of a claim fin- 
11 der the Policemen and Firemen’s Relief Fund, ‘tljat 
policemen and firemen are on duty 24 hours daily ajnd 
every day in the year, being excused from active participa¬ 
tion in duties for necessary rest, sleep, and food, and that 
consequently any disability must of necessity have devel¬ 
oped while on active duty.’ Your office held in that deci¬ 
sion that the interpretation quoted was too broad. 

“The Auditor, D. C., on December 15, 1938, advised tjhe 
Board of Police and Fire Surgeons that the facts in Miss 
Stanberger’s case clearly indicated that the injury was not 
contracted in the actual discharge of duty; that therefore 
sick leave in excess of 30 days was not authorized; that t[he 
injury complained of, as reported in the incidental, occurried 
after she had reported to the Clinic and was returning honje; 
that, in the opinion of the Auditor, Miss Stanberger was hot 
acting in the performance of official duty as a police officer 
at the time of her injury, and the fact, as alleged, that hier 
status changed immediately upon apprehending and Ar¬ 
resting the cab driver would not, nunc pro tunc, place hier 
in a status of discharging her official duty. 

“To the opinion of the Auditor the Director of the 
Women’s Bureau took exception, as follows: 

“ ‘This office has been advised only by telephone of t|he 
ruling of the Auditor’s Office in this matter. From a con- 
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versation with a member of the Auditor’s Office I under¬ 
stand that the time is being disallowed on the ground that 
the officer was struck by the taxi-cab before she started to 
take action against the cab driver for violation of the traf¬ 
fic regulation and that consequently she was officially off 
duty, being at that time carried on sick leave. As this is a 
matter which very seriously affects the whole personnel of 
the Department, it seems to me that the decision of the 
Auditor in this matter should be appealed. 

“ ‘I am entirely in sympathy with any move to hold the 
personnel of the Department to a reasonable amount of sick 
leave and have in the past brought to the attention of the 
Board of Surgeons cases where it seemed to me excessive 
sick leave "was being allowed. But as this ruling now handed 
down pertains to the question of injuries to officers who are 
performing police duties in connection with some violation 
of law but who did not have their attention called to the 
violation until the persons involved had in some way as¬ 
saulted the officer, it seems to me the technicality is too great 
to be just. If, for example, an officer were off duty in plain 
clothes, walking along the street and a shooting affray 
started, a stray bullet hitting the officer simultaneously with 
the beginning of the fight and he then proceeded to go into 
action and do what was necessary, and w’as subsequently ill 
because of the wound, under this ruling he w r ould not be 
allowed his sick leave because he was “off duty” at the time. 
It seems to me this is quite a different matter from that of 
officers who are off duty and who become ill or are injured 
in pursuit of their own private affairs.’ 

“Because of these conflicting views, the Commissioners 
would appreciate a ruling from you as to whether, under 
the circumstances herein outlined, Miss Stanberger is en¬ 
titled to sick leave in excess of 30 days, she having received 
32 days’ sick leave in 1938 prior to the injury.” 

The only question presented appears to be whether the 
absence of Helen A. Stanberger, member of the Metropoli¬ 
tan Police of the District of Columbia, from duty on account 
of sickness in excess of 30 days was “in direct consequence 
of injury received * # * in the actual performance of 
duty.” The facts show she received injury at a time 
12 when she was absent from duty on sick leave. In de¬ 
cision 5 Comp. Gen. 685, 687, cited by you, it was held 
as follows: 
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“* * * The statutory limitation precludes payment for 
medical or surgical services, other than such as can be ren¬ 
dered by the board of police and fire surgeons, also hospital 
treatment, except in cases of ‘ injury received or disease con¬ 
tracted in the actual discharge of his duty,’ and it appears 
clear that by no proper construction of the phrase ‘in the 
actual discharge of his duty’ could it be made to include 
eating, sleeping, or rest periods, or periods of annual leave, 
sick leave, days off duty, etc. 10 Comp. Dec. 789.” 

The fact that the police officer, immediately following her 
injury, performed official duty by arresting the man v^ho 
caused her injury may not reasonably be considered as plac¬ 
ing her in a duty status retroactively to the time of the 
injury. The performance of such duty may have been tjhe 
direct result of the injury but it may not be said that tjhe 
necessity for her continued absence from duty was the direct 
result of an injury received in the actual performance of 
duty. 

It is the view of this office, therefore, that under tjhe 
quoted regulations Helen A. Stanberger is not entitled ;to 
sick leave of absence with pay in excess of 30 days solely bn 
account of the injury in question. 

Respectfully, 

(Signed) R. N. ELLIOTT 

Acting Comptroller General 
of the United States, j 

13 Endorsed: Filed Jul 10 1939 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action File No. 2644 i 

Helen A. Stanberger, 1954 Columbia Road, N. W., Plaintiff, 

vs. 

Melvin C. Hazen, George E. Allen, and David McCoAck, 
Jr,. Members Board of Commissioners, District of Co¬ 
lumbia, Daniel J. Donovan, Auditor, District of Colum¬ 
bia, Dr. W. Warren Sager, Member Board of Police !& 
Fire Surgeons, District of Columbia, Fred J. Browix, 
Comptroller General of the United States, Pension 
Office Building, Defendants. 
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Motion to Dismiss Amended Complaint 

The defendants, Melvin C. Hazen, George E. Allen and 
David McCoaeh, Jr., members of the Board of Commission¬ 
ers of the District of Columbia, Daniel J. Donovan, Auditor, 
District of Columbia, and Dr. W. Warren Sager, member of 
the Board of Police and Fire Surgeons, District of Colum¬ 
bia, move the Court to dismiss the amended complaint filed 
herein on the following grounds: 

1. That the amended complaint fails to set forth a claim 
upon which relief can be granted for the reason that the 
Court will not control the exercise of discretion vested in 
public officers. 

2. That the amended complaint fails to set forth a claim 
upon which relief can be granted for the reason that it 
affirmatively appears from the allegations of the complaint 
that plaintiff was not injured in the actual performance of 
duty. 

ELWOOD H. SEAL, 

L 

Corporation Counsel, D. C. 

14 VERNON E. WEST, 

L 

PrincipalAssistant Corpora¬ 
tion Counsel, D. C. 

JAMES W. LAUDERDALE 

Assistant Corporation Coun¬ 
sel, D. C., Attorneys for 
Defendants, Melvin C. 
Hazen, George E. Allen, 
David McCoach, Jr., Dan¬ 
iel J. Donovan and Dr. W. 
Warren Sager. 
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i 

In the District Court of the United States in and for the! 

District of Columbia 

Civil Action No. 2644. 

i 

Helen A. Stanberger 

vs. | 

I 

Melvin C. Hazen, Member Board of Commissioners. 
Order Overruling Motion to Dismiss Amended Complaint \ 
This case coming before the Court on the motion filed to| 
dismiss the amended complaint and hearing had thereon, if 
is bv the Court this 16 dav of October, 1939, 

ORDERED 

That the said motion to dismiss be overruled and leave i3 
granted defendants to answer herein within 10 days. 

JAMES M PROCTOR 
Justice 

Consent as to Form. 

DAVID L. RIORDAN 
Attorney for Plaintiff 

JAMES W. LAUDERDALE j 

Attorney for Commissioners of 
District of Columbia et al. 

16 Endorsed: Filed Oct 17 1939 Charles E. Stewart!, 
Clerk 

In the District Court of the United States for the District 

of Columbia 


Civil Action File No. 2644 
Helen A. Stanberger, 1954 Columbia Road, N. W., 



vs. 

Melvin C. Hazen, et al., Defendants. 
Answer 


First Defense 

The complaint fails to state a claim against defendant? 
upon which relief can be granted. 

Second Defense 

1. Defendants admit the averments of paragraph num¬ 
bered one of the complaint. 
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2. Defendants admit the averments of paragraph num¬ 
bered two of the complaint. 

3. Defendants admit the averments contained in para¬ 
graph numbered three of the complaint, except the allega¬ 
tion that plaintiff was ordered back on duty by the police 
surgeon, which they deny, and the averment that plaintiff 
proceeded directly to her home, which averment they are 
without knowledge or information sufficient to form a belief 
as to the truth thereof. 

4. Defendants are without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments con¬ 
tained in paragraph numbered four of the complaint, except 
the averment that plaintiff arrested and charged one Tru¬ 
man F. Henning with a traffic violation, for which he was 
convicted and fined in the Police Court, which they admit. 

5. Defendants admit the averments contained in 
17 paragraph numbered five of the complaint, except 
that they aver they are without knowledge or infor¬ 
mation sufficient to form a belief as to the averment as to 
how plaintiff sustained her injuries. 

6. Defendants deny the averments contained in para¬ 
graph numbered six of the complaint, except the averment 
that Dr. Sager did state the cause of plaintiff’s absence and 
the averment that plaintiff was paid her salary for the 
months of November and December, 1938, which they admit. 

Further answering said paragraph, defendants aver that 
Dr. W. Warren Sager, a member of the Board of Police 
Surgeons, on February 6, 1939 disallowed sick leave to the 
plaintiff for the time from October 25, 1938 to Februarv 6, 
1939. 

7. Defendants admit the averments of paragraph num¬ 
bered seven of the complaint. 

8. Defendants admit the averments of paragraph num¬ 
bered eight of the complaint, except that the defendants 
deny that there is due or owing plaintiff salary for the three 
months and thirteen days, or any part thereof, that she was 
absent. 

9. Defendants admit the averments of paragraph num¬ 
bered nine of the complaint, except the averment that plain¬ 
tiff w^as not on sick leave and the averment that she had 
been restored to duty by the police surgeon, winch they 
deny. 
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10. Defendants aver that the averments contained; in 
paragraph numbered ten of the complaint are conclusions 
of law which they are not required to answer, except the 
averment that the police surgeon certified to the legality jmd 
recommended the allowance of additional sick leave, which 
they deny, but admit the averment that the police surgpon 
did state the cause of plaintiff’s absence. 

Further answering said complaint the defendants aver 
that on November 1, 1938 a communication was addressed 
to the Auditor of the District of Columbia by Dr. jW. 
18 Warren Sager, member of the Board of Police And 
Fire Surgeons, requesting an opinion as to whether 
or not sick leave in excess of thirty days should be granted 
plaintiff. 

On December 15, 1938, the Auditor of the District of Co¬ 
lumbia in an opinion addressed to the Chairman, Board of 
Police and Fire Surgeons, stated, in substance, that plain¬ 
tiff’s injury was not contracted in the line of duty and there¬ 
fore sick leave in excess of thirty days would not be Au¬ 
thorized. 

On March 18,1939, a communication was addressed to fhe 
Comptroller General of the United States by the President 
of the Board of Commissioners of the District of Columbia 
wherein the facts of plaintiff’s case were stated and jan 
opinion requested as to whether or not plaintiff would be en¬ 
titled to sick leave in excess of thirty days. 

On April 3, 1939 the Acting Comptroller General of the 
United States rendered an opinion to the Board of Com¬ 
missioners of the District of Columbia wherein he held tAat 
the plaintiff was not entitled to sick leave in excess of thirty 
days. 

ELWOOD H. SEAL 


w 

Corporation Counsel, D. Cm 

VERNON E. WEST \ 
Principal Assistant Corpora¬ 
tion Counsel, D. C., 

JAMES W. LAUDERDALlj] 
Assistant Corporation Counsel, D. p., 
Attorneys for Defendants. 


i 

i 

i 

i 
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A copy of this answer was served on David L. Riordan, 
attorney for plaintiff, Woodward Building, Washington, 
D. C., by mailing the same postpaid on the 17th day of Octo¬ 
ber, 1939. 

JAMES W. LAUDERDALE 
Assistant Corporation Counsel, D. C. 

19 Filed Oct 9 1940 Charles E. Stewart, Clerk 

District Court of the United States for the 
District of Columbia 

Civil Action No. 2644 
Stanberger, Plaintiff, 
vs. 

District of Columbia. Defendant. 

Pretrial Proceedings 

Statement of Nature of Case: 

Suit for salary allegedly due plaintiff for sick leave. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following stip¬ 
ulations, unless modified by the Court to prevent manifest 
injustice: 

At pretrial counsel for plaintiff is given leave to substi¬ 
tute names of two defendants who are no longer in office in 
the District of Columbia in the capacity in which sued.* 
Two letters, one from Comptroller General, dated Apr. 3, 
1939, refusing allowance of sick leave; the second from the 
Auditor of D. C. disallowing additional sick leave, may be 
received in evidence without formal proof. 

Police Department regulations may be received in evi¬ 
dence without formal proof. 

Dated October 9, 1940 

0. R. LUHRING, 

Pretrial Justice. 

Attorneys authorized to act: 

DAVID L. RIORDAN 
Plaintiff. 

JAMES W. LAUDERDALE 
Defendant. 

*John Russell Young is substituted for George E. Allen, 
and Richard N. Elliott, Acting Comptroller, for Fred J. 
Brown, Comptroller. 
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20 Endorsed: Filed Dec 19 1940 Charles E. Steward, 
Clerk 

i 

In the District Court of the United States 
For the District of Columbia 

Civil Action File No. 2644 

I 

Helen A. Stanberger, Plaintiff, 
vs. 

Melvin C. Hazen, et al., Defendants. 

Findings of Fact and Conclusions of Law 
Findings of Fact 

This action came on for hearing before the Court on tlie 
merits and has been fully tried and argued. The parties 
offered testimony in support of factual allegations and weijc 
fully heard on oral argument on the questions of law pre¬ 
sented. 

The plaintiff was a member of the Metropolitan Polide 
Department of the District of Columbia and on October lJj), 
1938 after having been on sick leave was ordered by Dr. J. 
A. Reed, a member of the Board of Surgeons, to report 
to the clinic for examination; that in compliance with th^s 
order plaintiff did report to the clinic at or about 11 o ’clock 
A. M. and after examination by Dr. Reed he restored her to 
duty to report for active duty at 4 P. M. that afternoonj; 
that while on her way home and crossing 14th and K Streets, 
N. W. on the “go” signal a taxicab backed into the inter¬ 
section and injured her; that she immediately arrested th|e 
driver of said vehicle and charged him with a traffic viola¬ 
tion for which he was convicted in the Police Court; tha|t 
as a result of the injuries sustained by her she was relievejd 
of police duties on October 25,1938 until February 7, 1939j; 
that at the time of the accident she had already used more 
than 30 days sick leave for the calendar year 1938; that she 
received her salary for the months of November and Decenj- 
ber, 1938, but when she returned to active duty on February 
7, 1939 her salary was thereafter withheld from he|r 

21 by the District of Columbia until she had worked ouit 
the total number of days she was on sick leave be¬ 
tween October 25,1938 and February 7, 1939; that the only 
provision for sick leave is contained in Section 9, Chaptei’ 

i 

I 

i 


I 


I 

I 
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38 of the Police Manual; that Section 4 of Chapter 2 of the 
Police Manual required policemen to be on duty 24 hours 
of the day; that they are on active duty only 8 hours a day; 
that she did not receive her injuries as a direct consequence 
of the actual performance of duty as provided for in Sec¬ 
tion 9, Chapter 38 of the Police Manual and therefore is not 
entitled to the relief prayed for; that plaintiff was not on 
active duty at the time she sustained her injuries and there¬ 
fore is not entitled to the relief prayed for. 

Conclusions of Law 

I conclude that Section 9 of Chapter 38 of the Police Man¬ 
ual is the only provision of law providing for sick leave for 
members of the Police Department and that the plaintiff 
is not entitled to more than 30 days sick leave unless such 
additional sick leave was necessary as a result of an injury 
received in the actual performance of duty and in view of 
the fact that plaintiff did not receive her injury as a direct 
consequence of the actual performance of duty she is not 
entitled to the relief prayed for. 

DANIEL W. O’DONOGHUE 

Justice . 

Dec. 19-1940 
Seen 

DAVID L. RIORDAN 

Att’y for Complainant 

22 Filed Dec 19 1940 Charles E. Stewart, Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action File No. 2644 
Helen A. Stanberger, Plaintiff, 


vs. 

Melvin C. Hazen, et al v Defendants. 

Order 

This action came on to be heard at this term: and there¬ 
upon upon consideration thereof, it is, this 19th day of De¬ 
cember, 1940, 
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Adjudged that the complaint be and it is hereby dis¬ 
missed. 

DANIEL W. O’DONOGHUE 

Justice 

Seen 

DAVID L. RIORDAN 
Atty for Complainant. 

23 Endorsed: Filed Dec 20 1940 Charles E. Stewajrt, 

Clerk 

I 

In the District Court of the United States for 
the District of Columbia 


Civil No. 2644 

Helen A. Stanberger, Plaintiff, 


Melvin C. Hazen, Member Board of Commissioners, et al. 

Defendant. 

Notice of Appeal 

Notice is hereby given this 20th day of December, 19^0, 
that Helen A. Stanberger hereby appeals to the Unitpd 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 19th day of De¬ 
cember, 1940 in favor of defendant against said Helen A- 
Stanberger. 

DAVID L. RIORDAN. 

Attorney for Helen A. Stanberger 
Woodward Bldg. 

i 

Memorandum 

December 23 -1940. 

i 

Cost bond on Appeal by Plaintiff $250 — filed. 
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24 Endorsed: Filed Dec 30 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States in and for 
the District of Columbia 

Civil Action No. 2644 

Helen A. Stanberger 


vs. 

Melvin C. Hazen, Member Board of Commissioners, et al. 

Assignment of Error. 

The Court erred in dismissing the complaint and finding 
in favor of defendants herein. 

DAVID L. RIORDAN. 

Attorney for Helen A. Stanberger 
Woodward Building, 
Washington, D. C. 

Copy served by mailing to James W. Lauderdale, Ass’t. 
Corporation Counsel and United States Attorney, respec¬ 
tively District Building and Court House, on December 
28th, 1940. 

DAVID L. RIORDAN. 

25 Endorsed: Filed Dec 30 1940 Charles E. Stewart, 

Clerk 

In the District Court of the United States in and for 
the District of Columbia 

Civil Action No. 2644 

Helen A. Stanberger 


vs. 

Melvin C. Hazen, Member Board of Commissioners, et al. 

Statement of Points on Which Appellant Intends to Rely 

on Appeal. 

The Court erred in not finding 

1. That the complainant herein received her injuries of 
October 19th. 1938 as a direct consequence of the actual per¬ 
formance of her duty as a member of the Metropolitan 
Police Force. 


HELEN A. STANBERGER VS. MELVIN C. HAZEN. | 23 

2. That at the time of her injury she was acting in obedi¬ 
ence to the orders of the police surgeon as provided by the 
police manuel. 

3. That at the time of her injury she was on active diity 
as a member of Metropolitan Police Department. 

4. That complainant was entitled to be paid her salaryj by 
the District of Columbia as claimed in her complaint. 

DAVID L. RIORDAN. ; 
Attorney for Helen A. Stanberger 
Woodward Building, 
Washington, D. C. 

Copy served by mailing to James W. Lauderdale, Asjs’t 
Corporation Counsel, District Building and United Stages 
Attorney, Court House, on December 28th, 1940. j 

DAVID L. RIORDAN. j 

26 Filed Dec 30 1940 Charles E. Stewart, Clerk j 

In the District Court of the United States in and for tjhe 

District of Columbia 

Civil Action—2644 

Helen A. Stanberger 

vs. 

Melvin C. Hazen, Member Board of Commissioners, et hi. 

i 

Narrative Statement of Evidence Taken in Above Casei— 
Tried by the Court and Without Jury on December 
2nd, 1940. 

I 

Helen A. Stanberger, the complainant, took the stanid 
and being duly sworn testified as follows: 

That she lived at 1954 Columbia Road, N. W., Washing¬ 
ton, D. C. and that she had been a member of the Metropoli- 
ton Police Force, assigned to the Woman’s Bureau, until ja 
few days before, she having been retired for disability on 
November 30, 1940. 

On October 16th, 1938, then a member of the police force, 
she was sick with a cold and reported to Dr. Reed, a police 
surgeon, who ordered her off duty and ordered her to re¬ 
port back to him for another examination on the morning 
of October 19th. 1940. In compliance with the order of Dij. 
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Reed she did report to him at the police clinic, located on 
13th. street, Northwest, between K and L streets. She was 
ordered restored to duty, to report for active duty at her 
station at 4 o’clock P. M. She stated that the time she was 
at the clinic was about 11 A. M. and in the middle of a police 
shift, which shifts started at 8 A. M., Midnight and 4 P. M. 
She left the clinic and testified that she was returning di¬ 
rectly to her home and while crossing 14th. street, with the 
green light, and at its intersection with K street, a taxicab, 
driven by one Truman Henning backed into and struck her. 
She did not see the taxicab before it struck her. She ar¬ 
rested the driver and charged him with a traffic violation, 
and he was convicted next day in Police Court and 
27 fined $10.00. She stated that her back was injured 
and that she remained on duty until October 25tli. 
1938, when, still suffering from her back, she again went to 
the Police Clinic and there saw Dr. W. Warren Sager, also 
a police surgeon, who examined her and ordered her off 
duty. That she was off duty due to her injuries from Octo¬ 
ber 25th. 1938 until February 7th. 1939; during part of 
which time she was in the hospital. 

That she was paid her salary by the District Government 
for the remainder of October 1938 and for the months of 
November and December 1938; and that her salary was not 
paid to her for the month of January 1939 and for the seven 

davs she was off in Februarv. That when she returned to 
* • 

dutv on Februarv 7th. her salarv was withheld from her by 
the District of Columbia until she had worked out the sal¬ 
ary paid to her for October, November and December 1938. 
That salarv was due to her now bv the District of Colum- 
bia for 98 days. 

She testified that she had used up and before her injury 

on October 19th. 1938 her 30 davs sick leave for 1938. She 

» 

testified that her entire time off from her work was due 
entirelv to her being struck bv the taxicab. 

She testified that when she left the police clinic about 
11 A. M., though ordered to report for her shift at 4 P. M., 
that she then at that time considered herself restored to 
active duty, subject to police service if cause should arise. 

She testified that the only reason for her being downtown 
was in obedience to the ordered of Dr. Reed and that she 
was on her way directly home when she was injured and she 
testified further that she had never completely recovered 
from her injury. 

• * # 
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Then William G. Stott took the stand and being duly 
sworn testified as follows: 

That he was an Inspector on the Metropolitan Police 
Force and that he was the Chairman of the Police Trial 
Board and that he was familiar with orders, duties 
28 and times of duties of police officers. That he kn^w 
the complainant and was familiar with the facts jof 
the pending case. 

He testified that under the regulations of the Police Majn- 
uel the complainant, as a member of the department, whs 
subject to the orders of the police surgeon as well and the 
same as any police official; that she had to report for exam¬ 
ination as ordered by Dr. Reed on October 19th, 1938 or be 
subject to diciplinary action and could be brought bcfojre 
the trial board for disobedience. That though she was or¬ 
dered to report for her shift of duty at 4 P. M. she was On 
active duty and restored thereto immediately when she left 
the police clinic after her examination and subject to police 
service as a policewoman. 

Then Dr. W. Warren Sager took the stand and being dujv 
sworn testified as follows; 

That he was a member of the Board of Police Surgeops 
and that he knew the complainant and that on October 25th. 
1938 lie examined her and that she was suffering from a batik 
injury and that he ordered her off duty and he treated her 
while she was off duty and part of the time she was hos¬ 
pitalized. He identified the official sick card of the coni- 
plainant. He stated that he made no recommendation as tjo 
complainant being carried on sick leave with pay when hje 
ordered her off duty on October 25th. 1938, but that he re¬ 
ferred the matter to the officials of the District Governmept 
for their action thereon, and that on February 6th, 1939, 
when he ordered the complainant back to duty, lie dis-al- 
lowed her sick leave with pay. 

DAVID L. RTORDAN j 

Attorney for ITelen A. Stanbcrger. 
Woodward Building 
Washington, D. C. 

Copy served by mailing, December 28th. 1940, to James 
W. Lauderdale, Ass’t. Corp. Counsel, District Bldg. an<jl 
United States Attorney, Court House. 

DAVID L. RIORDAN. j 


i 


i 
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29 Endorsed: Filed Dec 30 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States in and for 
the District of Columbia. 

Civil Action No. 2644 

Helen A. Stanberger 


vs. 

Melvin C. Hazen, Member Board of Commissioners, et al. 

Designation of Record on Appeal. 

The Clerk will please prepare the record on appeal in the 
above entitled action and will include therein the following. 

1. Amended Complaint for Judgment re Payment of Sal¬ 
ary and attached provisions of Police Manuel. Filed 
6/20/39. 

2. Motion to Dismiss Amended Complaint. 

3. Order overruling Motion to Dismiss Amended Com¬ 
plaint. 

4. Separate Answer of Fred H. Brown as Comptroller 
General of United States—and attachments thereto. 

5. Answer of Commissioners District of Columbia and 
Daniel Donovan, Auditor, and W. Warren Sager. 

6. Pretrial Proceedings. 

7. Findings of Fact and Conclusions of Law. 

8. Judgment Dismissing Case. 

9. Notice of Appeal. 

10. Bond on Appeal Approved and Filed. 

11. Assignment of Error. 

12. Statement of Points on Which Appellant Intends to 
Rely. 

13. Narrative Statement of Evidence. (2 Copies Attached) 

14. This Designation. 

Memo. Please omit proofs of service. 

DAVID L. RIORDAN 
Attorney for Helen A. Stanberger 
Woodward Building 
Washington, D. C. 

Copy hereof served by mailing, December 2Sth. 1940, to 
Janies W. Lauderdale, Ass’t. Corporation Counsel, District 
Building and United States Attorney, Court House. 

DAVID L. RIORDAN. 
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30 . District Court of the United States j 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 29, both inclusive, 
(excepting the narrative statement of evidence, as to tlie 
accuracy of which counsel have stipulated), to be a true arid 
correct transcript of the record, according to directions of 
counsel herein filed, copy of wriiich is made part of this trail- 
script, in Civil Action No. 2644, wdierein Helen A. Staiji- 
berger is Complainant and Melvin C. Hazen, Member Board 
of Commissioners, et al., are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name ari^l 
affix the seal of said Court, at the City of Washington, i|n 
said District, this 21st day of January, 1941. 

CHARLES E. STEWART, j 
Clerk. 

By CHAS. B. COFLIN 
Asst. Clerk. 

(Seal) 

Endorsed on cover: No. 7814. Helen A. Stanberger, Ap¬ 
pellant, vs. Melvin C. Hazen, Member Board of Commis¬ 
sioners, et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Jan 22 1941 Joseph W. Stewari, 
Clerk 
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IN THE 

United States Court of Appeals 

for the District of Columbia 


January Term 1941 
No. 7814 


HELEN A. STANBERGER, Appellant 


MELVIN C. HAZEN, MEMBER OF COMMISSIONERS, 
DISTRICT OF COLUMBIA 

JOHN RUSSELL YOUNG, MEMBER BOARD OF COM¬ 
MISSIONERS, DISTRICT OF COLUMBIA 

DAVID McCOACH, MEMBER BOARD OF COMMIS¬ 
SIONERS, DISTRICT OF COLUMBIA 

DANIEL J. DONOVAN, AUDITOR, DISTRICT OF 

COLUMBIA 

DR. W. WARREN SAGER, MEMBER BOARD ioF 
POLICE & FIRE SURGEONS, DISTRICT OF CO¬ 
LUMBIA 

LINDSEY C. WARREN, COMPTROLLER GENERAL 
OF THE UNITED STATES, Appellees 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The above titled action came on for trial in the District 
Court of the United States in and for the District of Colom¬ 
bia on the “Amended Complaint for Judgment Re Pay- 



2 


ment of Salary” and answers of parties defendant; ap¬ 
pellant praying for a judgment in the nature of a man¬ 
datory injunction requiring the District Commissioners 
to pay to her salary for sick leave as a member of 
the Metropolitan Police Department, she claiming to have 
been injured in the actual performance of duty and the 
Commissioners denied her sick leave wdtli pay. The case 
was duly heard and on December 19th 1940 the Court en¬ 
tered a judgment dismissing the complaint, and this appeal 
is taken from that judgment of dismissal. 

The jurisdiction of the District Court is alleged on 
Page 2 of the Transcript of Record, Paragraph 1 of the 
Amended Complaint. That Section 68 of the Code of Laws 
of the District of Columbia confers jurisdiction on the Dis¬ 
trict Court in re injunctions both prohibitory and manda¬ 
tory. The jurisdiction of this Court rests on the Act of 
February 9th 1893-27 Stat. 434-435, as amended, Code of 
District of Columbia, Title 18, Sec. 26. 

STATEMENT OF CASE. 

Since the filing of this action John Russell Young, 
present Commissioner has been substituted as a party de¬ 
fendant in place of George E. Allen, former Commissioner. 
Daniel J. Donovan, former auditor, died since the filing of 
this action; however his death is not material in this case, 
for his office is under the jurisdiction of the District Com¬ 
missioners, wdio are the principal defendants. Lindsey C. 
Warren is the present Comptroller General and he is rep¬ 
resented in this appeal by the Office of the United States 
Attorney in and for the District of Columbia. 

There is little, if any, dispute as to the facts of the case; 
and the Court’s Findings of Fact (though not its conclu¬ 
sions of law) set out (Tr. 19,) are a correct statement of 
the facts. 

Complainant, a policewoman, a member of the Metropol¬ 
itan Police Department, on October 16th 1938, reported 
sick with a cold. Dr. J. A. Reed, a police surgeon, examined 



her and placed her on sick leave, and at the same jfcime 
ordered her to report back to him at the police cliniq for 
another examination or check up on the morning of Octpber 
19th 1938. In obedience to this order she left her hom^ on 
the morning of October 19th, reported to the clinic, arriving 
about 11 A. M.; she was examined by Dr. Reed and or¬ 
dered restored to duty, to report to her precinct for; her 
shift at 4 P. M. that day. She left the clinic and w T as pro¬ 
ceeding directly home and crossing 14th & K Streets, 
Northwest, on a “go” signal, a taxicab backed intoj the 
intersection, struck and injured her; she immediately ar¬ 
rested the driver, charged him w T ith a traffic violation,' for 
which next day he was convicted in the Police Court. As a 
result of her injuries she again reported to the police clinic 
on October 25th 1938, was examined by Dr. W. Warren 
Sager, also a police surgeon, and he ordered her on pick 
leave. She had then already used her 30 days sick leave 
for the calendar vear 1938. She was off dutv nnd absent 
on sick leave from October 25th 1938 until February!7th 
1939, 98 days. She received her salary for November land 
December and was not paid for the rest of her sick le^ve; 
and when she returned to duty on February 7th her j)ay 
was withheld by the District of Columbia until she Jmd 
worked out the number of days she was paid while on $ick 
leave. She claims 98 days pay now due to her, for tjhat 
her sick leave was a direct consequence of injury received 
in the actual performance of duty, for that she was in and 
about obeying the orders of the police surgeon at the time 
she was injured. 
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REGULATIONS. 

The four sections of the Police Manual relevant to this 
action are set out in Transcript of Record, Pages 6-7 Sub. 6. 

STATEMENT OF POINTS. 

The points upon which appellant relies herein are as 
follows; The Court below erred in not finding. 

First. That the appellant herein received her injuries 
on October 19th 1938 as a direct consequence of the actual 
performance of her duty as a member of the Metropolitan 
Police Department. 

Second. That at the time she was injured she was acting 
in obedience to the orders of the police surgeon, as provided 
by the police manual. 

Third. That at the time of her injury she was on active 
duty as a member of the Metropolitan Police Department. 

Fourth. That the appellant was entitled to be paid her 
salary by the District of Columbia, as claimed in her 
complaint. 

SUMMARY OF ARGUMENT. 

The foregoing points, this summary of argument, and the 
argument herein, all boil down to this; that under the facts, 
the law and the Police Regulations, covering this action, 
the appellant was on sick leave from October 25th, 1938 until 
February 7th, 1939, in direct consequence of injury re¬ 
ceived in the actual performance of duty, and that under the 
provisions of Chapter 38, Sec. 9, Police Manuel (Tr. 6-7), 
she should have been paid while on sick leave. 

ARGUMENT. 

The police department follows a military set up and its 
members more so than usual with people outside the mili¬ 
tary service, are held to the strict and prompt obedience 
to orders. There is no dispute or question in this case but 
that on October 16th, Dr. Reed, the police surgeon, ordered 
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appellant to report back to him on the morning of Octo¬ 
ber 19th for an examination and check up, and as per Chjap. 
38, Sec. 20, Police Manuel (Tr. 6-7), this was an order ap¬ 
pellant must obey. In obedience to this order she left her 
home on the morning of October 19th, reported to the clihic, 
was examined by Dr. Reed, pronounced well and ordejred 
restored to police duty, to report to her precinct for her 
shift at 4 P. M., that day. She was examined about! 11 
A. M., about midway of the police change of shifts. 

Appellant testified (Tr. 23-24) that though she was hot 
to report to her station for her shift until four o’clock, 
that when she left the clinic, ordered restored to duty, she 
was then off of her sick leave, again an active policewoman, 
subject to all and full duty and police service if an occa¬ 
sion therefor should arise. If, may it be argued, on her y^ay 
home she had been detected by a superior wilfully neglect¬ 
ing a police duty, surely she could not have plead in 'de¬ 
fense that she was still on sick leave? 

William G. Stott, an official and inspector of the police 
department testified (Tr. 25) that he was chairman of |the 
police trial board, familiar with police duties and regula¬ 
tions, that appellant had to report to the clinic as ordered 
by Dr. Reed; that when she left the clinic ordered restored 
to duty, even though not to report until 4 P. M. for her 
shift, she was immediately then a full policewoman, though 
off shift, and fully subject to all duties and service as a 
policewoman. That the order of Dr. Reed vras the same 
as the order of any other police official. 

Appellant testified (Tr. 24) that when she left the clinic 
she was returning directly to her home and was on her 
way directly there when she w^as injured. When the appel¬ 
lant reported to the clinic and was examined her job Vas 
then only half done; she had to leave the clinic, her dkity 
there was done, and she was going directly home. It is Sub¬ 
mitted that under the law which governs this case, set |out 
below, while on her way home, appellant was still in and 
about obeying the orders of Dr. Reed; for, as stated abbve, 
her job was only half done after he had examined her. 


| 
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This Court in Proctor v. Hoage, 65 App. D. C. p. 153, 81 
F. 2nd 555, has set out the law governing injuries “occur¬ 
ring in course of and arising out of employment” and in 
the opinion rendered in this case this Court cites and 
quotes from the opinion of Chief Justice Hughes in the 
case of Voehl v. Indemnity Insurance Company , 288 U. S. 
162-169; 53 Sup. Ct. 380-382; 77 L. Ed. 676, 87 A. L. R. 245; 
both of which cases and the opinion of Justice Hughes sets 
forth the law which governs in this present action. 

“The general rule that injuries sustained by em¬ 
ployees when going to or returning from their regular 
place of work are not deemed to arise out of and in 
the course of their employment. Ordinarily the haz¬ 
ards they encounter in such journeys are not incident 
to the employers business. But the general rule is 
subject to exceptions which depend upon the nature and 
circumstances of the particular employment. ‘No ex¬ 
act formula can be laid down which will automatically 
solve every case.’ Cudahy Packing Co. v. Parramore 
363 U. S/ 418-424: 44 S.‘Ct. 153, 68 L. Ed. 366, 30 
A. L. R. 532 See also Bountiful Brick Co. v. Giles, 
276 U. S. 154-158, 48 S. Ct. 221, 72 L. Ed. 507, 66 A. L. 
R. 1402. While service on regular hours at a stated 
place usually begin at that place, there is always room 
for agreement bv which the service mav be taken to 
begin earlier and elsewhere. Service in extra hours 
or on special errands has an element of distinction 
which the employer may recognize by agreeing that 
such service shall commence when the employee leaves 
his home on the duty assigned to him and shall con¬ 
tinue until his return. And agreement to that effect 
may be either express or be shown by the course of 
business. In such cases the hazards of the journey 
may properly be regarded as hazards of the service 
and hence within the perview of the Compensation 
Act.” 

The above cited cases arise under the Compensation Act 
nevertheless they lay down the law which governs in this 
present case, where appellant was acting and traveling in 
obedience to an order from a proper source and official: 
and where in obedience to that order she had left her home 
and was returning directly to it when she was injured. 


7 


Neither the District Officials nor the Comptroller showed 
any knowledge of the above cited cases or they disregarded 
them and failed to apply them to the facts of this present 
case. The Court below erred, when these cases were citad 
to the Court, it saw fit to disregard them and not apply 
the law to the undisputed facts in the case it had just heajrd. 

In Exhibit “A” filed in this case as a part of the Comp¬ 
troller’s answer (Tr. 10-13) is the Comptroller’s letter! of 
April 3rd, 1939, to District Commissioners, denying ijick 
leave with pay to appellant. On Tr. 11, lower part,| is 
quoted a part of the letter from The Auditor D. C. advising 

the Commissioners against granting this leave with pay. 

i 

Quote “that therefore sick leave in excess of 30 dgys 
was not authorized; that the injury complained of, as 
reported in the incidental, occurred after she had re- 
reported to the clinic and was returning home; that, 
in the opinion of the Auditor, Miss Stanberger was pot 
acting in the performance of official duty as a police 
officer at the time of her injury,” 

May it be noted that the Auditor cites the fact that appel¬ 
lant was “returning home” when she was injured. 

The Comptroller’s office was mistaken about the facts! of 
the case as shown by part of his letter, “Bottom Tr. 12.’!’ 


Quote “The facts show she received injury at a 
when she was absent from duty on sick leave.” 


time 


Surely in this case the undisputed facts showed that Ap¬ 
pellant had been examined by Dr. Reed, ordered restored 
to duty, but it being in the middle of a police shift she was 
not to report to her precinct to go on shift until 4 o’clock. 
As stated hereinbefore, complainant having been pro¬ 
nounced well, ordered restored to duty, if, on her w|ay 
home she had been derelict and caught neglecting a police 
duty, surely she could not plead that she was still on “sick 
leave”, she could not plead that her shift did not stirt 
until 4 P. M. 

The District Commissioners and the Comptroller surely 
split a fine hair to deny sick leave with pay in this caiie; 
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but they split it the wrong way; the wrong way not only for 
appellant, but the wrong way for the entire police depart¬ 
ment and its moral; the wrong way for the citizens of the 
District of Columbia and their safety and protection. With 
the manuel providing that a policeman is “always on 
duty” the officials should construe, even stretch, the sick 
leave provisions of the manuel in his favor. To do so is 
public insurance. When a policeman is on his shift, in his 
uniform, there is little question of his then doing his duty; 
but off shift, out of uniform, though knowing by regula¬ 
tions he is always on duty; when his conscience alone is 
his guide as to when and why he should place himself in 
danger; a policeman is only human and self preservation 
is still the first law of nature. Knowing the decision of 
the officials in the Stanberger case (which practically every 
policeman in the city is following) knowing the District 
officials attitude to deny sick leave with pay, quibbling 
over when he is in and about his duty, though providing he 
is always thereon, can a policeman be blamed if he hesi¬ 
tates; if he thinks of himself, his wife, his family, long 
days without pay, because the Commissioners pinching a 
few dollars in the wrong place indeed; can he be blamed 
if he hesitates, because the Commissioners have made him 
hesitate. And when and if he hesitates in his duty it is The 
Public that suffers. 

In this case it is hoped that this Court may lay down 
some rule, some law, to guide the officials, to guide the 
policeman, so that he may know that as he is “always on 
duty” by regulations, when hurt, what are his rights as to 
his sick leave with pay. 



CONCLUSION. 


From the foregoing it is submitted that the judgment of 
the lower Court should be reversed and this case remanded 
thereto with instructions to enter a judgment in confornjity 
with the opinion of this Court allowing appellant sick leave 
with pay as claimed in this case. 

Respectfully submitted, 

David L. Riordax, 

J. Carroll Hayes, 

7 i 

Attorneys for Appellant, 
Woodward Building. | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


January Term, 1941 
No. 7814 




HELEN A. STANBERGER, Appellant, 

! 

MELVIN C. HAZEN, JOHN RUSSELL YOUNG and 
DAVID McCOACH, Jr., Members of the Board of Commis¬ 
sioners, and Dr. W. WARREN SAGER, Member of thfe 
Board of Police and Fire Surgeons. 


BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 

The facts as stated in appellant’s brief are substantially 
correct. The only facts in addition necessary for a determL 
nation of this case are that appellant testified that she dici 
not see the taxicab before it struck her (R. p. 24) and that 
Dr. W. Warren Sager testified in substance (R. p. 25) that he 
was a member of the Board of Police Surgeons and that op 
October 25, 1938, he examined appellant and that she wa^ 
suffering from a back injury; that he ordered her off duty antjl 
treated her for her injury; that he made no recommendation 
as to appellant being carried on sick leave with pay when hfe 
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ordered her off duty on October 26, 1938; that he referred the 
matter to the officials of the District Government for their 
action thereon and that on February 6, 1939, when he restored 
her to duty he disallowed her sick leave with pay. 

REGULATIONS INVOLVED 

There is no express provision of law authorizing any sick 
leave for members of the Police Department. The only au¬ 
thority for the granting of sick leave is found in the following 
section of the Police Manual which contains the rules and 
regulations for the government of the Police Department 
promulgated by the Commissioners under the authority of 
Section 1 of the Act of February 28, 1901, 31 Stat. 819, as 
amended by the Act of June 8, 1906, 34 Stat. 221, D. C. Code 
of 1929, Title 20, Section 472. Section 9, Chapter XXXVIII, 
of the Police Manual provides as follows: 

“The board of surgeons, acting as such board, or 
members thereof in their individual capacity as such 
members, shall determine and shall be the only judges 
as to what amount of sick leave, if any, shall be 
granted any member of the force: Provided, however, 
That in no case will sick time be allowed any member 
of the force in excess of 30 days in any one calendar 
year, except when the same is in direct consequence 
of injury received (or disease contracted) in the actual 
performance of duty, or in case of a contagious disease 
where quarantine becomes necessary, and then only 
after the surgeon or surgeons have stated the cause 
of such absence, certified to its legality, recommended 
its allowance, and the same has been approved by 
the commissioners.” 

Section 4, Chapter II, of the Police Manual, relied upon 
by appellant, provides as follows: 

“Members of the force are held to be always on 
duty, although periodically relieved from the rou- 
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tine performance of it; are always subject to orders 
from the proper authorities and to call from citizens, 
and the fact that they may be technically off duty 
shall not be held as relieving them from the respon- j 
sibility of taking proper police action in any matter 
coming to their attention requiring such action.” 

SUMMARY OF ARGUMENT 

Appellant’s injury was not received in the actual per¬ 
formance of duty. 

The allowance of additional leave to the appellant 
was not recommended by any member of the Board of 
Police and Fire Surgeons. 

The Commissioners of the District of Columbia have 
not approved any additional leave to appellant. 

The recommending of additional leave by a member 
of the Board of Surgeons and the allowing of such leave 
by the Commissioners are matters of discretion not sub¬ 
ject to review. 

Appellant’s claim is at most a doubtful one and can¬ 
not be enforced by mandamus. 

ARGUMENT 

! 

i 

i * 

i 

! 

Appellant’s injury was not received in the actual performance of 

duty. 

Appellant’s own testimony at the trial of this case clearly 
shows that she, at the time of her injuries, had used up $0 
days’ sick leave for 1938 (R. p. 24) and that she was not in 
the actual performance of police duties when she received 
her injuries. Appellant attempts to construe Section 9, Chap¬ 
ter XXXVIII, and Section 4, Chapter II, of the Police Man¬ 
ual as giving every member of the Metropolitan Police De- 
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partment the right to additional sick leave for any injury sus¬ 
tained while employed as a member of the Police Depart¬ 
ment. This construction, we submit, is erroneous. The 
Commissioners, by this regulation, intended to grant to mem¬ 
bers of the Police Department 30 days leave of the same kind 
and character as other employees of the District and Federal 
Governments are entitled to for a limited period,—that is, 
leave whenever the employee becomes incapacitated through 
disease or injuries whether contracted or sustained in or out 
of his employment. The leave in excess of 30 days granted by 
the regulation upon approval of a member of the Board of 
Surgeons, with the approval of the Commissioners, is intended 
to apply only to cases where the policeman has received an 
injury or contracted a disease as the result of the hazards of 
his employment. While a policeman is in the service of the 
Department, and, in a sense, on duty for twenty-four hours 
a day, he is not in the actual performance of his duty at all 
times. There are, of course, certain portions of the day when 
he is “off duty.” He then has no fixed duties to perform 
though he is subject to being recalled to active duty at any 
time. The distinction between one in actual service of the 
Police Department and one in the actual performance of his 
duties as a policeman, is clearly pointed out in the case of 
Hefteman v. State ex rel Holloway, 38 Ohio App. 552, 177 
N.E. 43. The facts, briefly, were these: Plaintiff was a 
policeman and an active member of the Police Department 
of Akron, Ohio, and went off duty in accordance with the 
rules and regulations of the department at 11 o’clock P.M. 
one night. Before morning, while in civilian clothes and at 
a place outside of the city of Akron, he was shot and killed. 
Suit was brought by his daughter for a pension provided for 
under Rule 19 of the police regulations, which provided for a 
pension for a child or children of a member of the Police De¬ 
partment “who died either in actual service or while on the 
pension roll.” The court, in sustaining the right of the child 
to the pension, said: 
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“The rules of the police department require a police¬ 
man to devote all of his time to the service; of neces¬ 
sity he is allotted certain periods for rest and recup¬ 
eration, during which time he is off duty, but he is 
subject to call at all times; during the time allotted 
for resting so as to be able to return to duty, is he not 
in actual service, within the meaning of said rule 19? 

“After careful consideration, we are of the opinion 
that the trial court was right in holding that said 
decedent w T as in actual service. Any other construc¬ 
tion of the language used would limit pensions to 
cases of death of a policeman while in the perform¬ 
ance of duty; and, as death from natural causes al¬ 
most never occurs while on duty, pensions would in 
most cases be confined to cases of death by violence— 
cases where death was the result of the service; if it 
had been the intention of those who made said rules 
to so limit the benefits from said fund, it would have 
been easy to have used language clearly indicating 
said intention, such as ‘while in the performance of 
his official duty.’ In other rules where such limita¬ 
tion was intended, such language is used, and the 
failure to use such language in rule 19 indicates an in¬ 
tention not to confine pensions to cases of death while 
in the performance of duty, and we think that the 
general object and purpose of the rules as a whole in¬ 
dicate such intention, and that, within the meaning \ 
of rule 19, a duly appointed and qualified policeman 
who regularly works during recurring duty hours is 
in actual service while off duty during the regularly 
recurring rest hours provided for by the rules and 
regulations of the police department.” 

I 

It is contended by appellant that, unless Section 9 of Chap¬ 
ter XXXVIII of the Manual be given the construction sl}e 
has placed upon it, a policeman would not be entitled to ad¬ 
ditional leave in the event he was injured or contracted a dis¬ 
ease in making an arrest while off duty, though he is re¬ 
quired by the Manual so to do, and hence, he would be hesi¬ 
tant in performing his duty, to the detriment of the public. 
We do not agree with this contention. As we construe this 
regulation it does cover the case of a police officer who, sfi- 
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though not on active duty, is injured while performing actual 
police duties required of him by the Manual. For example, 
if a police officer, while returning to his home after having 
finished his 8-hour shift of active duty, observed a fracas 
on the street and in performing his duty as a police officer 
attempted to arrest the participants and in doing so was in¬ 
jured, he would have received this injury in the actual per¬ 
formance of duty, and would be entitled to additional sick 
leave. But, on the other hand, suppose this same police offi¬ 
cer, after having performed his 8 hours of active duty, was 
returning to his home, and, while crossing a street, was acci¬ 
dently injured, surely he would not be entitled to sick leave 
in excess of 30 days since he was not assuming any of the 
hazards or risks of his employment. Appellant admits she 
did not see the taxicab before it struck her and was not en¬ 
gaged in arresting the driver at the time of her injury. 

It is a well settled rule of construction that every word of 
a statute or regulation must, if possible, be given effect. If, 
as appellant contends, a policeman is engaged “in the actual 
performance of duty” for 24 hours a day within the meaning 
of Section 9 of Chapter XXXVIII of the Manual, that phrase 
becomes meaningless, and the sick leave in excess of 30 days 
will be granted under exactly the same conditions as the 30 
days’ annual sick leave granted by the regulation. When the 
Commissioners, by this regulation, authorized the granting 
of 30 days sick leave annually without limitation as to its 
cause, they certainly intended some meaning to be attributed 
to the provision with respect to leave in excess of the 30 days 
that the same should only be granted when it “is in direct 
consequence of injury received (or disease contracted) in the 
actual performance of duty.” While a policeman may be on 
duty 24 hours a day within the meaning of Section 4 of Chap¬ 
ter II of the Manual, it is obvious that all of that duty is not 
“actual.” 

But appellant contends that she was in the actual perform¬ 
ance of duty because Dr. Sager, at 11 o’clock in the morning. 
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ordered her restored to duty and to return for active duty at 
her station at 4 o’clock P.M. (R. p. 24), and she was re¬ 
turning to her home when injured. Even assuming, as she 
contends, that her sick leave had terminated with the doctor’s 
orders, and that she had been returned to duty, she occupied 
an “off duty” status until she reported for actual duty atj 4 
o’clock in the afternoon. Until that time she was free to (jlo 
as she pleased. She could go home as she was doing, or she 
could go shopping or to the movies. The mere fact that she 
was ordered to report for police duty at 4 o’clock did not im¬ 
pose upon her any actual duty prior to that time. Every 
policeman, when he goes off duty, is under orders to return 
to work at a given hour. Her position was no different fro^n 
that of any other member of the police force while off duty. 
The same thing is true of any other employee. The ordinary 
employee, when he leaves his place of business at the con¬ 
clusion of his day’s work, is directed to return at a given 
hour, and yet the very authorities relied upon by appellant 
recognize that in the ordinary case, injuries to the employee 
while going to and returning from his place of business are 
not injuries “occurring in course of and arising out of em¬ 
ployment.” Had appellant seen the driver of the taxicab 
violating the law and been injured while endeavoring jto 
make an arrest, the Commissioners could have approved, undjjr 
the regulations, the granting to her of additional leave, b^t 
that is not this case. 


The granting of sick leave in addition to thirty days annually 
is a matter of discretion not subject to review. 

Even assuming, for the sake of argument, that appellant’s 
injuries were received in the actual performance of her duty 
within the meaning of Section 9 of Chapter XXXVIII of the 
Police Manual, nevertheless, the courts can grant no reliejf. 
The regulation only authorized the granting of sick leave in 
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addition to 30 days annually when the surgeon or surgeons (of 
the Board of Police and Fire Surgeons) has or have recom¬ 
mended its allowance. There is no evidence in this case that 
the condition precedent has been met. On the contrary, it 
affirmatively appears that Dr. Sager, a member of the Board 
of Surgeons, diapproved the allowance of additional sick leave 
with pay to the appellant (R. p. 25). Even had Dr. Sager 
recommended allowance, the matter would still have called 
for the exercise of discretion on the part of the Commission¬ 
ers. Appellant, under the regulation, was only entitled to 
additional sick leave after “the same has been approved by 
the Commissioners.” 

In the case of Apfel v. Mellon, 59 App. D.C. 94, 33 Fed. 
(2) 805, the facts briefly were these: Persons desiring to form 
a corporation to engage in international foreign banking under 
the Act of December 24, 1919, (41 Stat. 378) filed a certificate 
with the Federal Reserve Board in compliance with the Act. 
The Act set forth specifically the conditions upon which a 
charter would be issued, all of which were met by the appli¬ 
cants. The statute also provided that “after the Federal Re¬ 
serve Board has approved the same (articles of association 
and organization certificate) and issued the permit to begin 
business, the Association shall become and be a body corpo¬ 
rate.” The Federal Reserve Board refused to approve the 
articles of association and organization certificate. The ap¬ 
plicants filed a petition for a writ of mandamus to compel the 
Federal Reserve Board to issue the permit, to which the Board 
filed an answer admitting that the articles of association and 
organization certificate filed with the Board met the require¬ 
ments of the statute, but averring that the Board had refused 
to approve the same on the ground that the applicants did not 
possess the qualifications reasonably necessary to conduct such 
a business. In affirming the overruling of the demurrer to the 
answer, this court said: 

“* * * The word ‘approved’ naturally imports the 
exercise of judgment and discretion; and the power to 


approve ordinarily implies a power to disapprove. 

“To ‘approve’ or give ‘approval’ is in its essential 
and most obvious meaning to confirm, ratify, sanc¬ 
tion, or consent to some act or thing done by another. 
The word ‘approve’ does not, ex vi termini, necessari¬ 
ly import the exercise of discretion, but from the con¬ 
nection in which the term is used it often involves the 
idea of discretion and adjudication, and is seldom con¬ 
strued as requiring a mere ministerial act.” 


It is immaterial that it might be inferred from Dr. Sageij’s 
testimony (R. p. 25) that he would have recommended the 
allowance of additional sick leave to appellant except for the 
decision of the Comptroller General that she was not injured 
in the actual performance of her duty. It must be remembered 
that there is no duty imposed upon the Commissioners fc(y 
any statute to grant any sick leave to a member of the Police 
Department. The sick leave provided for by Section 9 <pf 
Chapter XXXVIII of the Manual is a pure gratuity. 

The case of United States, ex rel The Mutual District Mes¬ 
senger Company v. Wight, 15 App. D.C. 463, is closely analo¬ 
gous to the case at bar. There the Messenger Company had 
made an application to string a wire across a public street. 
The Company contended that the Commissioners would have 
granted its request except for their erroneous belief that 
they were by law prohibited from doing so. This Court held 
that, even assuming the Commissioners were wrong in the^r 
construction of the law, they could not be compelled to grant 
the desired permission because they were under no legal ob¬ 
ligation so to do. This Court said: 


“3. If it were conceded, however, that the Commis¬ 
sioners are clearly possessed of the power to grant the 
application, and that for a mistaken interpretation 
of the law in that respect they would be amenable 
to the process of the court, it would not follow that 
the relator ought to have the benefit of the writ. 

“There must be something more than the posses¬ 
sion of the power by the Commissioners to justify 
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their compulsion into its exercise. By some command 
of the law they must, at the same time, owe the exer¬ 
cise of the power as a duty to the relator.” 

Under Section 9 of Chapter XXXVIII of the Police Manual 
the Commissioners authorized the Board of Surgeons to grant 
sick leave to members of the Police Department provided such 
leave does not exceed 30 days in any one calendar year. With 
respect to that leave, the Commissioners have nothing to do; 
but, after a member of the Police Department has used up 
his 30 days’ sick leave, no additional leave can be granted 
unless the injury was received in the manner provided by the 
regulation and the leave is approved by the Commissioners. 
There being no duty upon the Commissioners in this case 
to approve any additional leave to appellant, the courts, it is 
respectfully submitted, are without power to grant appellant 
relief. 

Under appellant’s construction of the regulation here in¬ 
volved a policeman is in the actual performance of his duty 24 
hours a day and, if he is injured or contracts a disease at any 
time and from any cause, there is a mandatory duty upon the 
Commissioners to grant him all the sick leave he requires. 
Under this construction a policeman becomes entitled, not only 
to the 30 days’ annual sick leave expressly provided for, but to 
all additional sick leave necessary, if he becomes injured or con¬ 
tracts a disease from any cause whatsoever; for example, even 
if he should become injured upon stepping into his bath tub, 
or while working in his home or in his garden, or while driving 
his car upon a pleasure trip. Surely this was not the intention 
of the Commissioners in promulgating this regulation. 

While we contend that Section 9 of Chapter XXXVIII of 
the Police Manual is free from ambiguity and is subject only 
to the construction that it authorizes a member of the Police 
Department to sick leave with pay in addition to his 30 days’ 
annual sick leave only when he has received injuries or con¬ 
tracted disease as a direct result of the actual performance of 
his police duties, and then only when such leave has been 
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recommended by a member of the Board of Surgeons and apj- 
proved, in their discretion, by the Commissioners, yet, if 
we are wrong in this view the most that can be said oh 
behalf of appellant is that her construction of the regula¬ 
tion is doubtful. It is well settled that a writ of mandamus, 
or an order in the nature of a writ of mandamus, will issue 
only when the duty sought to be enforced is clear and free 
from doubt. 

Wilbur v. U. S. ex rel Kadrie, 281 U. S. 206, 219, | 

U. S. ex rel Corbin v. Doyle, 68 App. D. C. 100, 93 F. (2) 
646, 

LJ. S. ex rel White v. Coe, 6S App. D. C. 218, 95 F. (2) 347f, 

U. S. ex rel U. S. Borax Co. v. Ickes, 68 App. D. C. 399, 98 
F. (2) 271, cert. den. 305 U. S. 619, 

I 

As before stated, we are here dealing with a regulation grant¬ 
ing a pure gratuity. No policeman would be entitled to any 
leave except for this regulation. Appellant, before becoming 
entitled to any relief, must show she comes clearly within itjs 
provisions, and that there exists a mandatory duty upon thh 
Commissioners to grant her the desired leave. This appel¬ 
lant has failed to do. 


CONCLUSION 


For the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the judgment of the court below was right and 
should be affirmed. 


Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. Cj., 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1941 
No. 7814 

Helen A. Stanberger, appellant 

v. 

Melvin C. Hazen, Member, Board of Commissioners, et al., 

appellee 

_ 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF THE COMPTROLLER GENERAL 


STATEMENT OF CASE 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia dismissing the ap¬ 
pellant’s amended complaint (R. 20). 

On June 20, 1939, appellant filed her amended complaint 
requesting the District Court (1) to order the Commissioners 
of the District of Columbia to pay to her money claimed to! be 
due on account of sick leave alleged to have been necessitated 
by injuries received while a member of the Metropolitan Police 
Department; and, further, (2) to set aside an advance ruling 
made by the Comptroller General to the Commissioners of 
the District, at their request, in respect to the validity of sijich 
payment (R. 2). 

The Comptroller General made answer to the complaint 
on June 29, 1939 (R. 7). It was alleged therein that ‘jby 
letter dated March 18, 1939, signed by the President, Board 

(i) 
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of Commissioners, D. C., the Comptroller General was re¬ 
quested to render his decision upon the question presented 
in said letter as to whether the plaintiff, for purposes 
of pay, was entitled to sick leave in excess of thirty days, the 
said Board of Commissioners certifying that plaintiff had re¬ 
ceived thirty-two days’ sick leave in 193S prior to her injury 
upon which the present proceeding was based” and that the 
“decision of the Acting Comptroller General of the United 
States, rendered April 3, 1939, was that the plaintiff had no 
right to additional sick leave with pay” (R. 8). A copy of the 
decision was attached to the answer as an exhibit (R. 10). 

The lower court found that the appellant was not on active 
duty at the time she sustained her injuries, and, therefore, ac¬ 
cording to the provisions of Section 9, Chapter 38, of the Police 
Manual, pertaining to sick leave, she was not entitled to the 
relief prayed for (R. 19). The court accordingly dismissed 
the petition (R. 20). This appeal was taken from that order 
on December 20, 1940 (R. 21). 

STATUTE INVOLVED 

With respect to the appellee Lindsay C. Warren, Comptroller 
General of the United States, the following statute is applica¬ 
ble to the issue herein involved: 

28 Stat. 162, 207, as amended, 42 Stat. 24; 31 
U. S. C. § 74: 

* * * Disbursing officers, or the head of any execu¬ 
tive department, or other establishment not under any 
of the executive departments, may apply for and the 
General Accounting Office shall render his decision upon 
any question involving a payment to be made by them 
or under them, which decision, when rendered, shall 
govern said office in passing upon the account contain¬ 
ing said disbursement. 

ISSUE 

In the statement of points on which appellant intends to 
rely on appeal (R. 22), no issue is specifically advanced with 
respect to the order of the lower court in dismissing the com¬ 
plaint as to the appellee Lindsay C. Warren, Comptroller Gen¬ 
eral of the United States. It is respectfully submitted, there- 
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fore, that there is nothing properly before this Court involving 
the appellee Warren. But if this Court should consider that 
the interests of the Comptroller are involved, then the only 
proper question is: Whether a decision of that official njiade 
pursuant to a request of an executive or administrative officer 
can be set aside by a court upon motion of a third peiison. 

ARGUMENT 

The decision rendered by the Comptroller General to! the 
Board of Commissioners could not, under any circumstances, 
be set aside by the District Court. The Comptroller General 
is party to the present proceedings only because he rendjered 
an advance decision, at the request of the Commissionefs of 
the District of Columbia, with respect to the question of j sick 
leave for the appellant. This was done pursuant to the au¬ 
thority vested in him by the Act of July 31,1894, 28 Stat.i 162, 
207, as amended, 31 U. S. C. A. § 74. The effect of this de¬ 
cision is a matter purely of law. The Comptroller General 
cannot be compelled to recall such a decision; nor can it be set 
aside by a court. Miguel v. McCarl, 291 U. S. 442, is Icon- 
trolling in this respect. 

In the Miguel case the petitioner served as an enlisted man 
in the Philippine Scouts until October 31, 1931, at which ijime, 
upon proper application, he was placed on the retired li^t of 
the Army, in pursuance of an Act of Congress, which provided 
for retirement pay. A voucher for the retired pay was! pre¬ 
sented to the Army disbursing officer for Manila, who, without 
making payment, forwarded it to the Comptroller General with 
a request for “an advance decision as to the legal authority for 
payment.” The Comptroller General rendered a decision 
holding in effect that retirement of enlisted men of the Philip¬ 
pine Scouts was not authorized by law and accordingly the 
disbursing officer was advised not to pay the voucher. jPeti- 
tioner thereupon brought suit in the District of Columbia to 
enjoin the Comptroller General from interfering with j any 
finance or disbursing officer of the Army to prevent payment 
of the retirement pay. Joined with the Comptroller General 
in the action was the Chief of Finance of the Army and thfe bill 
sought to enjoin and command the latter to pay to the peti¬ 
tioner the retirement allowances. 

i 

i 

i ■ 
i 

I 

j 

! 

i 
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The Supreme Court of the United States determined—con¬ 
trary to the view expressed by the Comptroller General—that 
the petitioner was an enlisted man in the Army, and therefore, 
was entitled to be placed upon the retired list with the 
pay and allowances prescribed by Congress. It held, accord¬ 
ingly, that the duty of the Army officer was so far ministerial 
that his performance could be compelled by mandamus and 
that such duty “cannot be affected by a contrary decision of 
the Comptroller General.” But, upon the question of enjoin¬ 
ing the Comptroller General to recall his decision, the Supreme 
Court stated that “a different situation is presented.” It 
held that the Comptroller General could not be ordered to 
recall his decision, stating: 

* * * The request for an advance decision from him 

[the Comptroller General] came from the Chief of 
Finance at the request of the disbursing officer. U. S. C. 
(Supp.), Title 31, § 74. The Comptroller General un¬ 
dertook nothing on his own motion, and, as he asserts, 
did nothing either to coerce or invite the application for 
an advance decision. Having given that decision, his 
function in that regard ceased. The effect of the deci¬ 
sion is a matter purely of law. Obviously, there is no 
occasion for compelling him by mandamus to recall his 
decision. 

The Miguel case conclusively establishes that the order of 
the lower court in dismissing the appellants complaint was 
proper as to the appellee Lindsay C. Warren, even in the event 
this Court should find that the lower court was in error in other 
respects. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the order of the lower court dismissing the complaint against 
the Comptroller General was proper and should be affirmed. 

Edward M. Curran, 

United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 
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